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EDITORIAL NOTES. 

The Commission in Pennsylvania known as the Pennsylvania 
Industrial Accidents Commission has been wrestling with the sub- 
ject of the Employers’ Liability Act, and it is interesting to read an 
address upon that subject by the secretary of that Commission before 
the Law Association of Philadelphia. It was delivered by Prof. 
Francis H. Bohlen of the Law School of the University of Pennsyl- 
vania, and makes a pamphlet of 35 pages. In the address Prof. Boh- 
len says: “The Commission believed that it would be unwise to follow 
the example of the New Jersey Act, and many of the other acts, 
and deny recovery where the plaintift’s injury is caused by his wilful 
negligence, the term ‘wilful negligence’ being, in its opinion, so vague 
and uncertain as to tend to encourage litigation, and also to be capable 
of a construction which would reinstate the greater part of the 
defence of contributory negligence. In some of the acts the doc- 
trine of assumption of risk or of fellow-service is removed only where 
a certain number of workmen are employed. There seems to be no 
logical justification for retaining the former defence where the em- 
ployer employs only a few workmen. ‘There is some color of reason 
in retaining the defence of fellow-service under such circumstances, 
the idea being that where there are a few servants they are them- 
selves best able to guard against the negligence of their fellows. This 
was the contention of the counsel for the plaintiff in Farwell v. The 
Railroad, the case in which the fellow-servant doctrine was first 
definitely announced. It was rejected by Chief Justice Shaw in his 
well-known opinion, and while adopted in many western jurisdictions, 
has never gained any foothold in the east. On closer analysis even 
this reason seems insufficient, for the test should be, not the number 
of servants employed, but whether they were employed on work 
which brought them into such close contact as to give them the 
opportunity for observing one another’s conduct and habits. In 
reality the object of such restrictions is to limit the application of the 
whole act to large employers, relieving smaller employers from their 
operation. In the opinion of the Commission, there is neither in 
theory nor in economic fact any justification for this limitation ; it can 
only be justified, if at aN, by political expediency, by fear ‘of the 
opposition of the small employer. In every trade, it is precisely in the 
establishments employing but a few men that the worst safety con- 
ditions are usually found, and proportionately a larger number of 
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servants so employed are injured than of those employed in large 
establishments, and the economic effect of their injury is, if anything, 
more severe upon them and their dependents, since, as a rule, they 
belong to a rather less well-paid class of workmen than those in larger 
establishments, so that their inability to care for their own disable- 
ment is greater rather than less.” A great deal more is said in the 
address about the New Jersey Act, and as it embraces both praise 
and criticism it might be carefully considered by our legislators 
before, or when they undertake to strengthen the Act. We presume 
that copies can be secured by writing to Mr. Luther E. Hewitt, 
Librarian of the Law Association of Philadelphia. 





It would seem as if there ought to be an agreement among the 
Common Pleas Judges of the state as to how to call the Act, which 
has been generally known as the Employers’ Liability Act. Some- 
times it is referred to as just stated, and, at other times as the 
Workingmen’s Compensation Act and the Workmen’s Compensation 
Act. We have not been uniform in our headings to the opinions 
on the subject, our rule being to follow the title given in each opinion; 
but it does look somewhat awkward to have two cases on the same 
subject follow each other, that of one, for example, being “Em- 


ployers’ Liability Act” and the other “Workmen’s Compensation 
Act.” The Legislature should have provided for a short title, as 
is the uniform practice in England with similar important new acts, 
but, inasmuch as this has not been done, custom should make a 
title. The two designated phrases to describe the Act are equally 
correct, being, in each case, simply a look at one side of it, and as 
there are two sides there have become two titles in usage. 





The annual meeting of the American Bar Association will be held 
at Montreal, Canada, September 1-3, 1913. The opening address of 
President Frank B. Kellogg, of Minnesota, will be delivered on Mon- 
day, September 1, at 10 a. m., in the Royal Victoria College (Assembly 
Hall). The Right Honorable Richard Burdon Haldane, Viscount of 
Cloan, Lord High Chancellor of England, will deliver the annual ad- 
dress on the same day, at 3 p. m. in the Princess Theatre. The Lord 
Chancellor will be introduced to the Association by the Hon. Edward 
Douglas White, Chief Justice of the United States, who will preside 
at this session. The Hon. Charles J. Doherty, Minister of Justice and 
Attorney-General for Canada, will tender on behalf of the Dominion 
Government a reception to the Lord High Chancellor and the Presi- 
dent and Members of the American Bar Association in the galleries of 
the Art Association the same evening. Judge Burke, of the Mary- 
land Court of Appeals, has the subject of “Legal Procedure and So- 
cial Unrest.” Ex-President Taft is to present a paper on September 


3, on the evening of which day the annual banquet will be given in 
the Windsor Hotel. 
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The Economy and Efficiency Commission of this state prepared 
bills for a reorganization of several branches of the state govern- 
ment, but, of course, they failed of favorable consideration by the last 
Legislature. We do not know that this is to be blamed to the party 
in power, because whatever party is in the saddle at Trenton the net 
results appear to be the same as to the increase of state departments 
and state employés, and the salary of public officials. The Commis- 
sion referred to ascertained that the total number of state employés 
at the capital at Harrisburg, and at all the state institutions in Penn- 
sylvania, is about 1,800 (exclusive of heads of departments), while 
in New Jersey these employés, including department heads, number 
2,300. The population of Pennsylvania is just three times that of 
New Jersey, and it would seem as if our little state would not need, 
in the aggregate, more department heads and employés than run 
the capitol and state institutions of Pennsylvania; but officials and 
high salaries of officials, like laws conferring suffrage, are rarely with- 
drawn. 





The Board of Statutory Consolidations of the state of New York 
has just made a report, which the Governor has transmitted to the 
Legislature, and which is so radical that a quotation from it must 
prove interesting to our readers. Governor Sulzer, in transmitting the 
report to the Legislature, remarked that “the Board unanimously 
recommends abandonment, rather than revision and amendment, of 
the present cumbersome code of civil procedure, which is now over- 
loaded with innumerable and incongruous amendments, and from the 
time of its enactment, in 1876, has never been as satisfactory as the 
original Field Code of 1848.” As a substitute for the present code of 
civil procedure, the Board recommends that “the court shall have full 
power to disregard, in the interest of justice, at any stage of the case, 
any mistake, irregularity or defect which does not affect the substan- 
tial rights of a party. Provision should be made, so far as practicable 
and constitutional, for obviating more than one trial of an issue of 
fact, by authorizing the court, on appeal, to disregard errors of the 
court, below, not affecting substantial rights, to take further proofs 
when deemed necessary for bringing out all the facts material to the 
controversy, and to render final judgment in accordance with the law 
applicable to all the facts of the case thus brought before the Appellate 
Court, without granting a new trial. There should be but one form of 
action and there should be a complete disposition of the entire con- 
troversy, by the joinder of all parties, whether jointly, severally or in 
the alternative, and a simple statement of all differences between 
them, subject to a separate trial of any issue upon order of the court. 
The demurrer should be abolished and all relief for defective pleading 
should be by motion.” Governor Sulzer recommended that the Legis- 
lature pass a bill to carry the report into effect at once. The Board 
was composed of Adolph J. Rodenbeck, William B. Hornblower, John 
G. Milburn, Adelbert Mott and Charles A, Collin. 
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JUSTICS AND THE NEW JERSEY COURTS. 
{An Address by Mr. Justice Swayze before the Lawyers’ Club of Essex County, April 30. 1913]. 


Mr. President and Gentlemen of the Lawyers’ Club: 


I thank you most sincerely for the honor you have done me in 
inviting me to be your guest tonight. Much has happened in the ten 
years that have elapsed since | sat in the Essex Courts. Judges and 
lawyers have died, and probably the more active practitioners in the 
Circuit Court are younger men unknown to me. I recall with 
pleasure the training I had for three years in the old courthouse, where 
my brother Kalisch taught me how jury cases should be tried, and 
where first began my friendship with the Chief Justice, which has 
become more intimate and firmer with over ten years oi close associ- 
ation. Men cannot work together for ten years without learning to 
know one another, and our occasional disagreements, not over legal 
principles, but over the application of legal principles to the facts 
of the case, have served only to increase our respect and esteem for 
each other. Both of us like a good, hard, fair fight, and both of us 
know that the best work is done when men of different minds discuss 
with frankness and earnestness the case before them. Of the six- 
teen Judges who were in the Court of Errors and Appeals when I 
became a member, only four remain, the Chief Justice and Justice 
Garrison, and Judge Bogert and Judge Vredenburgh. 

The decade has seen changes of greater moment than changes 
in the personnel of the Court. There has been in a large part of the 
country a decided change in the attitude of the people toward the 
courts. If we are honest and frank we must admit that some of the 
criticism has been unjust, but some of it has been deserved. A sen- 
sible man must often, unless he is self-deceived, castigate himself 
for his own shortcomings; some of us are conscious of our own faults, 
and all of us are conscious of the faults of our brethren. Fortunately 
for this state the criticisms of our courts have not, it seems to me, 
been either frequent or severe, and as far as I know have never been 
directed at any vital point. Apparently the people of New Jersey 
do not think we have deserved blame, for they have just increased 
our salaries with surprisingly little opposition; they have increased 
our power by an act, the main idea of which is to give the courts 
control of the practice; and it is now proposed to increase our power 
in the selection of juries, the various plans seeming to differ only 
in the means by which that control shall be exercised and the ex- 
tent to which it shall go. It is gratifying to know that, however the 
storm may rage against the courts elsewhere, we still have the con- 
fidence of the people; gratifying, because we would not have that 
confidence if we did not deserve it. 

I believe that respect for the courts depends upon the character 
of the Judges, and that, except in times of great political excitement, 
a firm, courageous, honest and impartial Judge, who tries to do his 
duty, will retain the confidence of those who have the right to judge 
his conduct, even though he may be out of favor with the ruling 
majority or the appointing power. If we are to retain the respect 
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and confidence of the people, it must be by deserving it, and, to de- 
serve it, we must occasionally examine ourselves to see if there is 
not room for improvement. 

I think it cannot be denied that justice may be made more prompt, 
speedy and accurate. Some of the fault lies with the Bar and some, 
I am afraid, with the Bench. Learned and experienced and honest 
lawyers are as essential to speedy and accurate justice as learned 
and honest Judges. They do not waste time in trifling matters 
or mere technicalities. They go at once to the real point of fact, 
or of law involved in the case, and marshal the arguments on one 
side or the other so that the Judge’s task is easier. But learned and 
experienced Judges are also essential to speedy justice. The ability 
to see at once the point involved, to pass over minor details, to apply 
the law accurately to the facts, and to lead a jury to a correct result, 
not merely contributes to speedy justice, but also prevents appeals. 
The older lawyers at this Bar will recall a Judge who possessed these 
qualities in a remarkable degree. He possessed a quality almost as 
important, for it is not only important that a Judge should have learn- 
ing, integrity and ability; it is important that litigants should feel 
that he has given them a fair hearing. No sensible man ever left the 
court room of Chief Justice Depue without that feeling, and the re- 
sult was that he was able for thirty-five years to render services of 
incalculable value to this county. Of his successor, perhaps, I ought 
not to speak, but those of us who know him intimately trust him 
absolutely. You have to-night shown your esteem for him. 

An able Bar and Bench are not all that is necessary to secure 
speedy justice. They may manage to accomplish good results with 
poor machinery ; they could accomplish better results with better ma- 
chinery. You are all familiar with the constant complaint of the New 
York practice. It arose from the fact that the Legislature of that 
state for years seemed to think that justice could be secured by laying 
down hard and fast rules in statutes; but as the statutes had to be 
construed and applied they served as a straightjacket for the really 
capable Judge and trammeled him in the effort to do justice, without 
helping the ignorant or restraining the corrupt Judge. We have 
adopted a different plan. We have always entrusted power to the 
Court, knowing that power must rest somewhere. 

Under our new Practice Act we ought to be able to say, as Lord 
Bowen said of the English Act after which ours is modelled, that 
it is impossible for a man with a good case to lose it because of a 
mere technicality. If that is to be accomplished, the law must be 
administered with the idea that the essential thing is to find out, first, 
what the real question in dispute is, and then to have that determined. 
It is no longer the idea that this can be accomplished by the mere 
filing of written pleadings, some of which may be mere traps for 
the unwary. It can only be accomplished under the direction of a 
Judge, or a judicial officer, who shall take pains to ascertain what in 
fact is the issue and to formulate it, if necessary, for trial by jury. 
In most cases even this will be unnecessary. Probably a majority of 
the cases present so simple an issue that no one can go astray. The 
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vast number of cases tried in the District Courts, often without any 
real pleadings, is proof enough. I look for great good from the new 
Act. We have already had experience of the advantages in the ap- 
pellate courts, where judgments have been modified that otherwise 
would have had to be reversed, and pleadings have been moulded 
where formerly relief would have been denied. 

I have just been reading an address before the Massachusetts 
Bar Association by the man whom I shall always know as Presi- 
dent Eliot. He enumerates as the causes of discontent with the 
courts, (1) the difficulty of securing juries by reason of challenges 
for inadequate causes or excuse by the Court for an inadequate reason ; 
(2) setting aside convictions in criminal cases for trifling flaws in in- 
dictments; (3) the readiness with which new trials are granted or 
appeals allowed for inadequate reasons; (4) the fact that the Judge 
is reduced to the position of a mere umpire instead of being the 
master of the litigation; (5) the failure to elect or select good Judges; 
(6) the abuse of expert witnesses; (7) the use of what is called “the 
third degree” in criminal cases; and (8) the delay of decisions. 

Most of these complaints are not applicable in this State. We 
secure juries without difficulty, not always as good as we wish, but that 
is not the fault of the courts, and we hope this difficulty may soon be 
remedied. We do not set aside criminal convictions because of trifling 
flaws in indictments; we require objections to be made promptly, and 
we go as far as we ought in permitting amendments. We do not 
set aside convictions unless the error is manifest and may have 
prejudiced the defendant in maintaining his defence on the merits. 
We make the Judge the master in the court-room, and have preserved 
trial by jury in the old and original sense of the decision by a jury 
under the direction of the Judge whose hands and voice are free. 
Whether we select good Judges is not for me to say. How secure 
their tenure is to be depends largely upon the Bar. 

There remain three complaints: the abuse of expert witnesses, the 
use of “the third degree,” and the delay of decisions. 

As to expert witnesses, we have limited the abuse by holding 
strictly to the rule that they must be witnesses who really have special 
experience and knowledge different from that of the ordinary man. 
I doubt if we can well go further. Unless we can forbid the parties 
from producing evidence which may really be helpful, the adoption 
of a system of expert witnesses chosen by the Court would merely 
add a new class of witnesses. The remedy is probably only to be 
found in higher professional standards of integrity on the part of the 
witnesses themselves. 

The abuse of the third degree can probably be checked by the 
Court adopting a rather more rigid practice with regard to the ad- 
missibility of confessions. 

There remains the delay of decisions. Here, I think, there is 
opportunity for improvement. Our old plan of a fixed opinion day 
in the Supreme Court had the merit of making us all feel that we 
must be ready on that day, and I am inclined to think that what we 
may now occasionally gain by filing opinions in advance is more than 
balanced by the ease with which we delay opinions until a later day. 
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The situation in the Court of Errors and Appeals is a little more 
difficult owing to the large number of Judges. We are going to try 
to decide cases more expeditiously there. But we can, | fear, not 
adopt the desirable plan of having a conference every week and de- 
ciding at once those cases about which there is no question. 

One difficulty it seems to me runs through all our American 
courts. The opinions of the Judges are apt to read like lawyers’ 
briefs or essays. They often read as if the Judge had just looked 
up the law, and thought it necessary to cite authorities for the most 
firmly settled propositions. The English opinions read as if the 
Judge knew the state of existing decisions and assumed that every- 
one else did, and that it was his business to show the necessary 
development from established principles, and their application to the 
particular case. Their opinions are shorter and more directly to the 
point, based more on the reason of the thing, and rely less on the 
multitude of precedents. We encumber our reports with the citation 
of case after case, repeating the decision of legal points about which 
no one has any doubt, with the risk of misleading counsel by slight 
variations in the forms of expression and wasting time by the cumu- 
lative citation of cases, when the one authoritative case that settles 
the law is quite enough. I do not know to what extent I am myself 
a sinner in this respect, but I hope to emulate the terseness of the 
English opinions. We must decrease the volume of our reports, and 
many opinions that really contribute nothing to the law may well be 
omitted. 

American Judges in one respect have greater responsibilities and 
are subject to a test more severe than Judges in other countries. I 
refer of course to our theory of constitutional law, which enables 
courts to pass upon the powers of legislative bodies. This right has 
of recent years caused a considerable strain upon the respect enter- 
tained for the courts. Naturally enough, when the people want 
legislation, it is irksome to be told that such power has been forbidden 
to the Legislature and that if the power of the Legislature is denied, 
the slower process of a constitutional amendment must be adopted. 
We have been fortunate in this State because we have followed the 
advice of thoughtful lawyers like Chancellor Kent, and have imposed 
few limitations upon our Legislature, and only hampered the people 
in the adoption of constitutional amendments by requiring two Legis- 
latures instead of one to pass upon proposed changes. If such changes 
are really desired and desirable, if the people really favor them, there 
can be no harm in requiring that the popular demand for a change 
should at least last through a second session of the Legislature. It 
is, however, still more important that we have not hampered our 
Legislature by making our Constitution into a code of laws. Up to 
1875 the restrictions on legislative power were few indeed, and I can- 
not now recall that the wisdom of any of them has ever been seriously 
questioned. Up to that time the constitutional cases in our reports 
can probably be counted on your fingers. Greater restrictions were 
imposed by the amendments of that year, and consequently a host 
of constitutional questions has arisen since. The result cannot be 
called happy. The workability of constitutional restrictions must de- 
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pend upon the spirit in which the courts do their work. If they 
treat lightly the consideration of the question, as lightly, let us say, 
as legislators often do, conflicts are certain to arise. We have never 
done so, but have always entered upon the consideration of con- 
stitutional questions as we are supposed to enter upon marriage, 
soberly, discreetly, advisedly, and in the fear of God. And we have 
now embodied in our decisions the principle that the real question 
is not the individual opinion of the Judge, whether an act is con- 
stitutional or not; the question is, could the Governor or Legislature 
have reasonably entertained the opinion that the act was consti- 
tutional. As long as we bear this principle in mind we are on solid 
and impregnable ground. 

He would be a very strange man who could think a judicial de- 
cision that an act was unconstitutional ought to be recalled, if the 
case was such that no man could reasonably think the statute was 
constitutional. The great contribution made by America to political 
ideas and to jurisprudence has been the conception that the conflict 
between different sovereignties,—the Nation and the State, or be- 
tween different states, or between the government and the individual 
citizen, could be brought to the test, not of what may be done by 
acts of power, but by what is substantially just and right. This con- 
ception has brought about the peaceful settlement through judicial 
tribunals of questions that elsewhere and under other circumstances 
would have caused a fight. When Colorado impounds water that 
Kansas needs; when Illinois turns the sewage of Chicago into the 
tributaries of the Mississippi to the possible detriment of St. Louis; 
when New Jersey seeks to turn the sewage of the Passaic Valley into 
New York Bay to the possible detriment of New York; when Dela- 
ware and New Jersey disagree about their boundaries, or the right 
to take fish and oysters, it is fortunate indeed that there is a tribunal 
to which the conflict may be referred for peaceful settlement. When 
a conflict arises as to the right to use a man’s property for the public 
benefit, or to impose regulations upon great corporations, or restric- 
tions upon the individual in the interest of the public good, it is 
fortunate if we can have fair-minded tribunals to whom the questions 
may be submitted and by which they may be determined as questions 
of fundamental right, not of arbitrary will. [I do not doubt that a 
popular electorate might vote as conscientiously as a bench of Judges, 
but they would vote not for what they thought was according to 
existing law, but for what they thought the law ought to be. 

No man can fairly be judge in his own cause. Not long ago we 
were called on to decide whether Montclair had the right to require 
the tuberculin test of all cows from which it derived its supply of 
milk. I can readily believe that the citizens of Montclair would 
conscientiously vote one way and the farmers of Chenango County 
would conscientiously vote the other way. So far as I can see the best 
way to settle such a question—and that is but a sample of the ques- 
tions that arise—is to submit it to a tribunal as impartial as possible. 
[ know of no better tribunal, none that is more likely to do what is 
right, than a court of justice; and I need not claim perfect wisdom 
or perfect impartiality for the Court. The advantage is that the Court 
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by habit and training looks at the matter in an impersonal and legal 
way, without regard to the personal views of any one and by custom 
is bound to vindicate its results by reasons. 

I do not know how many of you may think a provision for the 
recall of Judges is desirable. I violate no confidence when'I say 
that | think our present plan of compulsory recall every seven years 
is quite enough. To subject us to a double recall, would, I fear, 
put a weapon in the hands of the political party or faction that hap- 
pened to be dominant at the time, which could not be to the advantage 
of the administration of justice. One of the complaints made by the 
Declaration of Independence against George III was that he had 
mace Judges dependent on his will alone for the tenure of their office 
and the amount and payment of their salaries. It makes no difference 
upon whom a Judge is dependent, whether upon a King, or upon the 
plurality of such voters as take sufficient interest to vote, or upon 
a political organization. If he is dependent at all, if he even thinks 
of political advancement for himself, his usefulness is diminished or 
perhaps destroyed. I have heard that Mr. Justice Hughes, a little 
over a year ago, when asked if he would accept a nomination for 
President, said he would not; that when he accepted the place on 
the Bench he took the veil. 

No, the Judge must be independent of all political considerations, 
all political ambitions, and all political organizations. 

“As well might the hand that holds the scales be leashed with a loop of steel; 
As well the Judge’s cringing throat be prone ‘neath a despot’s heel ; 

As well all breath as at stroke of death from out of the course be fled 

As servant or slave (and from this God save) of the beast of the hydra head.” 

\Vhat can be more destructive of a Judge’s independence than the 
California plan by which the supporters of every candidate for a 
judgeship must, if they want to help their own candidate, vote for the 
recall of the Judge now in office. It is hardly fair to pit every 
aspirant for the place against the sitting Judge. We need now 
more than ever before to secure the independence of Judges. 

We are dealing with the most fundamental problems of govern- 
ment and society, the problem of securing efficiency in the organiza- 
tion and work of the world without destroying the rights of the indi- 
viduals; and we are dealing with the world-old, world-wide problems 
of the struggle between rich and poor. We are fond of repeating the 
saying attributed to Mr. Lincoln that ‘you can fool some of the people 
all of the time and all of the people some of the time, but you can’t 
fool all the people all the time.’ We rest our vindication of popular 
government upon the last proposition, but we may well remember 
the proposition that precedes it, that you can fool all the people some 
of the time. It may unfortunately happen that the times when all 
the people are fooled are the critical moments that determine the 
course of the future. It is at these moments that an independent 
judiciary may, under our Constitution, be of inestimable service in 
calling a halt and compelling a sober second thought. They can 
hardly do more, since the efficiency of their judgments and the execu- 
tion of their decrees depend finally on the approval of the best public 
opinion, 
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I am optimistic. I know that, if our hopes are often dupes, our 
fears are quite as often liars, and, if I may pursue Clough’s thought a 
little further, the sun may seem to climb but slowly above the 
eastern horizon, but we have only to turn and behold the whole land 
bathed in the full glory of the sunlight. 





BUILDING UP A LAW PRACT:CE. 


[Concluded from Last Number]. 


A Chicago lawyer once remarked during a heated discussion of 
the terms of a ninety-nine year lease, that he wanted to so conduct 
the matter that there would be no irate client dancing on his grave. 
Perhaps this is not a very elegant way of putting it, but it illustrates 
very forcibly the duty of a lawyer, not only to himself, but to his 
clients ; that is, that he should so manage his affairs and the affairs of 
his clients that no act of his, either of commission or omission, will 
arise to sully his good name after he is gone. 

Making and retaining clients is an art which must be cultivated 
and perfected in order to insure lasting success, and full details and 
specifications showing how to acquire this art and how to apply it 
have appeared in various legal publications. But when all is said, it 
will be found that the lawyer must frame up his own specifications 
and learn the art in his own way, developing it through his own ex- 
perience. A pleasing personality is always an asset. A reputation for 
promptness, honesty and integrity is invaluable, especially when de- 
served; knowledge of the law and ability to apply this knowledge 
effectively is also a factor. 

The possession of these qualities with a sufficient amount of as- 
surance (but not too much); a well-ordered private as well as public 
and professional life, with courtesy toward and consideration for those 
with whom he is brought in contact in business or otherwise, wiil do 
much toward building up a desirable clientage. 

The art of keeping clients is fully as difficult to acquire as the 
art of making them, and calls for the exercise of an entirely different 
set of faculties. A man may go to a lawyer once and never go again; 
another man may go once and continue doing so for many years. In 
the first instance, there was some element of attraction missing which 
it may have been impossible for the lawyer to supply; in the second 
instance, this element of attraction was present. Possibly the lawyer 
was wholly unconscious of the fact that he was exercising any in- 
fluence whatever over the parties. He was probably unaware that 
something in his manner, or his treatment, or his own personality, 
was repelling one client or making an unfavorable impression upon 
him; and he may have been equally ignorant of the fact that, in the 
case of the other client, he was creating a favorable impression, or 
the reason for it. Now if the lawyer will study the people who come 
to his office and endeavor to know their peculiarities, their likes, dis- 
likes and prejudices, he will be able to avoid saying or doing things 
which may offend or prejudice them, or, on the other hand, say or do 
things which will not please. A manner which will please one person 
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may displease another; treatment which will make a client of one 
person may repel some other person. The only way is to treat every 
one courteously, and learn to know from association how to treat each 
individual client. 

In the ordinary office the clients will be divided somewhat into 
classes, i. e., men of large affairs, the average run of business men, 
retired business men, and men who are not in business, and women; 
each class requiring different treatment. The man of large affairs will 
resent familiarity, while he will have contempt for cringing to his 
wealth or power, though he may have a certain amount of vanity which 
may be successfully appealed to. 

The ordinary run of business men are inclined to be respectful, 
and they will be grateful for a little unbending upon the part of their 
legal adviser; but too much familiarity upon his part will cause the 
loss of respect. 

Women, and men who are not in business and who have a limited 
knowledge of business methods, require careful treatment. To them, 
going to a lawver’s office is a solemn occasion, and the business which 
makes the visit necessary is, in their estimation, of the greatest im- 
portance. They doubtless have made many inquiries about the lawyer 
upon whom they propose to confer the favor of a call, and have more 
or less doubt as to whether he is fully capable of handling their busi- 
ness in the proper manner, and whether his charges will be reasonable. 
With people of this class great patience and tact is necessary. Their 
fears must be dispelled and their confidence secured. To them, their 
troubles are very real and the importance of their case very great. 
To treat them as though their matters are unimportant will be fatal 
to any prospect of securing them as clients; and a young lawyer can 
have no better or helpful friends than clients of this class, if he can 
please them and gain their confidence. 

In this connection it should be remembered that to advise intelli- 
gently one should be a good listener. Advice given without knowledge 
of all the facts may lead to serious results. 

Clients as a rule are anxious to tell all the details of their troubles, 
many of which may be unimportant; but usually the easiest way to 
get at the facts is to let them talk. It makes them feel better, and 
they will think more of the lawyer if he lets them go on, than they 
would if he cut them short. Even then it may be necessary to question 
the client closely as to details which to him may seem to be of no 
importance, or as having no bearing on the case, but which may really 
be of very great value in enabling the lawyer to form a correct opinion. 

Young lawyers are somewhat diffident about examining authori- 
ties in the presence of clients; they feel that by so doing they appear 
to be ignorant of the law applicable to the case and will lose the con- 
fidence of the client. This is a mistake. An opinion should never be 
given without a clear understanding of the law applicable to the facts 
under consideration. There should be no hesitation about consulting 
authorities in presence of the client if by so doing the questions in- 
volved can be settled at once. If more extended research is required 
the client should be so advised and the opinion given later. 
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The lawyer should be the dictator as regards the bringing of 
suits or the course of procedure to be followed in matters placed in 
his hands. He should not be obstinate simply to have his own way, 
but he should in every case determine, after careful consideration, what 
course should be pursued in a given case, and then follow that course, 
unless he becomes convinced that some other course is better. He 
should not permit himself to be forced into commencing legal pro- 
ceedings in cases where the facts do not warrant his so doing, even 
though his client insists upon it. He should not allow himself to be 
used as an instrument of malicious oppression, extortion, or black- 
mail. His first and paramount duty is to himself, and he has the right 
to decline any case which does not appear to be founded on right and 
justice, or the object of which appears to be the use of the Courts 
and their machinery for improper purposes, or which will tend to in- 
jure his reputation. 

A lawyer should never slight his work. He should do his best in 
all cases and under all circumstances. He should never commence 
an action until he is sure which is the best form of action to be adopted. 
He should be sure that every step is properly taken and at the right 
time, that the proper parties are joined, and that his pleadings are 
correct as to form and scope. He should never go into Court without 
full preparation. 

in the office he should see that everything is properly done. That 
his correspondence is kept up promptly, that every legal instrument 
is properly drafted and executed; that contracts, wills and other in- 
struments fully and clearly express the terms, conditions and inten- 
tions of the parties, so that no necessity will ever arise for a judicial 
interpretation of the instrument to ascertain its meaning, scope, or 
effect. He should see that his office is kept neat and orderly, and that 
his employés are neat, orderly and polite to clients. He should see 
that his books of account and records are as accurately kept as those 
of a well-ordered business establishment. He should make prompt- 
ness and despatch the rule of his office, and not tolerate procrastina- 
tion or delay. He should keep his appointments to the minute, and 
never make an appointment which he is not able to meet, nor make a 
promise which he is not reasonably sure he will be able to fulfil. 

In his dealings with the Courts his duty demands the strictest 
honesty and good faith. His intercourse with his brethren of the 
Bar should be governed by considerations of mutual forbearance, ac- 
commodation and fairness. 

His duty to the public demands that he should be a good citizen, 
always ready to lend his aid in promoting everything which will tend 
to the maintenance of good government and the correction of existing 
evils. 

His private as well as his public and professional life should be 
above reproach.—Lemuel H. Foster, of Detroit, in Canadian Law Times. 





The mere levying of an attachment or garnishment is held in 
Ames v. Chirurg (Iowa) 38 L. R. A. (N. S. 120, not to be sufficient 
to show injury so as to raise a liability on the bond in case the levy 
proves to have been wrongful. 
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The Board of Public Utility Commissioners has dismissed a pe- 
tition filed by Charles G. Justice for approval of an ordinance oi the 
township of Glassboro, Gloucester County, New Jersey, authorizing 
the construction, laying and maintenance of the necessary pipes and 
piping, etc., for the supplying of water to the inhabitants of the town- 
ship of Glassboro. This was done on the grounds that the use of the 
public highways attempted to be authorized by the ordinance is a 
special or exceptional use not common to all of the citizens of the 
State; that the right to such use can only be acquired by 
grant from the State; that the Legislature may grant a right 
to such use directly, or may delegate authority to make such grant 
to a municipality; that the application of such power must, 
however, plainly appear by express grant or by necessary implica- 
tion. After reviewing the authorities in the State the Board says: 
“No statute in this State confers directly upon an individual or con- 
fers upon the township, power to grant to an individual, the right 
to the special or exceptional use of the public highways attempted to 
be given by the ordinance under consideration, unless Section 32 of 
the Township Act (Compiled Statutes, pp. 55-86) has the latter 
affect.” The Board further states that it is led to the conclusion that 
the township in granting its consent to the use of the public highway, 
in supplying water, is limited to the grant of such consent to a cor- 
poration organized under the Water Company Act, and is without 
power to grant such consent to either a corporation organized under 
the General Corporation Act or to an individual. 

The Board has approved two ordinances of the township of Han- 
over, Morris county, granting franchises to the Mountain Lakes Gas 
Company and to the Boonton Electric Company. 

On the ground of lack of jurisdiction the Board has dismissed 
a petition filed by the Delaware and Atlantic Telegraph and Telephone 
Company appealing from an ordinance of the Commissioners of Ocean 
City, requiring the removal of the company’s poles, etc., from the 
public highways and the installation of an underground system for 
its overhead system. 

The petition of the Monmouth Lighting Company for permission 
to transfer certain shares of its capital stock to the Eastern Utilities 
Corporation has been dismissed. Section 49 of the General Cor- 
poration Act, as amended by Chapter 14, P. L. 1913, confines a cor- 
poration organized under this act to the purchase of shares of capital 
stock of a corporation, the property of which is cognate in character 
and use to the property used and contemplated to be used by the 
purchasing corporation in the direct conduct of its own proper busi- 
ness. The Board finds that the Eastern Utilities Corporation is a 
“holding company” for utility securities. The business of the Mon- 
mouth Lighting Company is that of generating and distributing light, 
etc., its property consisting of a light generating and distribution 
plant and the franchises under which the same is operated. In the 
judgment of the Board the property owned by the Monmouth Light- 
ing Company is not cognate in character and use to the property 
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used or contemplated to be used by the Eastern Utilities Corporation 
in the direct conduct of its proper business. 





CONNOLLY ET AL. v. DONOHUE ET AL. 


(Essex Common Pleas, April 9, 1913) 
Judgment—Sheriff’s Sale—Ejectment— Execution. 


On petition to set aside sales, etc. 
Mr. Michael J. Tansey for the motion. 
Mr. Charles C. Pilgrim opposed. 


MARTIN, J.: Catherine Donohue, one of the defendants, is the 
owner of real estate in the City of Newark, known as 89 Oakland 
Terrace, fronting fifty feet thereon with a depth of one hundred feet, 
bounded and described as follows: “Beginning in the westerly line 
of Oakland Terrace (formerly Freeman Street) at a point therein 
southerly four hundred feet from the corner of and intersection of the 
said westerly line of Oakland Terrace with the southerly line of Rose 
Street; thence (1) southerly along the westerly line of Oakland Ter- 
race fifty feet; thence (2) westerly at right angles with Oakland 
Terrace one hundred feet; thence (3) northerly and parallel with the 
first course fifty feet; thence (4) easterly one hundred feet to the 
westerly line of Oakland Terrace and to the place of beginning, being 
lots Nos. 263 and 264 on map of Hazlewood Park made by Eugene 
A. McMurray, surveyor.” 

Upon it there was built a few years ago a twelve-room dwelling 
house costing the sum of five thousand dollars. There was a mort- 
gage on the premises originally for the sum of thirty-two hundred 
dollars, but certain sums have been paid on account, leaving a balance 
of twenty-four hundred dollars due thereon. John Donohue, her hus- 
band, the other defendant, without the consent and against the ex- 
press instructions of Catherine Donohue, requested plaintiffs to con- 
struct a concrete walk on the said premises and he, John Donohue, 
personally agreed to pay for it. Thereafter plaintiffs partially com- 
pleted the walk but never properly graded it; and at the time of the 
beginning of this proceeding it was cracked and broken in several 
places. Prior to the commencement of any suit the attention of 
plaintiffs was called to these alleged defects and they promised to 
remedy them, but they have not done so. 

In January, 1912, plaintiffs began an action against both de- 
fendants in the First District Court in Newark, and on the thirtieth 
day of January, 1912, when the summons was returnable, defendant, 
John Donohue, attended and learned from the clerk that the case 
had not been listed and would not come on the calendar that day. 
Afterwards, and on the sixth day of February, 1912, without any 
notice to the defendants of the day when the case would be brought 
on for trial plaintiffs entered judgment against both defendants for the 
sum of one hundred and seventy-five dollars and fifty-nine cents 
damages and thirteen dollars and two cents costs. On the fourteenth 
day of February, 1912, a transcript of judgment was filed and the judg- 
ment docketed in the office of the clerk of this court. On that day 
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plaintiffs’ attorney informed defendants by letter that judgment had 
been taken in the District court, docketed in the office of the County 
Clerk and that it was a lien on the land of the defendants. The 
latter threatened the issuance of execution, levy and sale of the real 
estate and advised defendants to pay at once. Thereafter, on the 
twenty-ninth day of February, 1912, execution was issued out of this 
court and delivered to the sheriff, together with written instructions 
by plaintiffs to levy on all the right, title and interest of John 
Donohue and Catherine Donohue in the property hereinbefore de- 
scribed. The execution commanded the sheriff to make the said 
sum of money out of the goods and chattels of the defendants if 
sufficient thereof could be found from which the same could be made, 
and if sufficient goods and chattels could not be found wherefrom the 
said execution could be satisfied then of the lands, tenements and 
hereditaments of the defendants to cause the same to be made and 
satisfied. 

At the time of the issuing of the execution defendants were the 
owners and possessors of certain personal property, goods and chat- 
tels, consisting of furniture and other articles on the said premises of 
the value of six hundred dollars and upwards, but nevertheless the 
sheriff in pursuance of the special instructions without making any 
inquiry for or attempt to levy upon and inventory the said personal 
property of defendants, and without any attempt to make the money 
due on the said execution by the sale thereof, forthwith proceeded to 
levy upon the real estate of defendant, Catherine Donohue. 

On or about the twenty-fifth day of March, 1912, the sheriff 
commenced to advertise the sale of the said property, and plaintiffs 
mailed to defendants a complete copy of the sheriff’s notice of sale, 
which gave full information concerning the parties to the suit, the 
intention of selling the land and the time and place, when and where 
the land would be sold, together with a description by metes and 
bounds of the real estate. Defendants acknowledged that they re- 
ceived the notice. On the thirtieth day of April, 1912, the day ap- 
pointed in the advertisement, the defendants not appearing at the 
sale and no one bidding thereat the property was struck off to plaintiffs 
for the sum of two hundred and thirty-two dollars and nine cents. 
A deed was made, executed and delivered by the sheriff, apparently in 
due form of law, on the twentieth day of May, 1912, and recorded in 
the office of the register of deeds and mortgages in the County of 
Essex in Book E 51 of deeds, page 197, but plaintiffs have not entered 
into possession of the property. 

At the time of the sale, as testified to by Joseph E. Connolly, 
one of the plaintiffs, who is a builder thoroughly familiar with values 
of real estate in Newark, particularly in the Vailsburg section, where 
the premises in question are located, the property was worth eight 
or nine thousand dollars. Thus it appears that the equity of re- 
demption of the defendant, Catherine Donohue, in her premises was 
worth six thousand six hundred dollars, and that it was sold to 
plaintiffs for the grossly inadequate price of two hundred and thirty- 
two dollars and nine cents. 
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It is true that at the time of the sale there was on record in the 
office of the register of deeds and mortgages three separate chattel 
mortgages executed by the defendants to the Newark Prov ident Loan 
Association aggregating five hundred and sixty dollars, to secure the 
payment of which there was pledged all the household furniture of the 
defendants located at their home, No. 89 Oakland Terrace (the prem- 
ises in question). It also appeared by the testimony, and would have 
been ascertained by the sheriff had he tried to obtain any information, 
that the same were paid. A/fter the sale on the thirtieth day of April, 
1912, plaintiffs did nothing to inform defendants of their purchase 
of the property, but waited until they received the deed from the 
sheriff and recorded the same, whereupon, on the twenty-second day 
oi May, 1912, they demanded possession of the premises. Later, and 
on the seventh day of June, 1912, plaintiffs commenced an action in 
the Circuit court in ejectment for the possession of the lands and 
premises in question, and on the first day of July, 1912, defendants 
filed their plea of the general issue in that suit. 

Thereafter, on the thirteenth day of September, 1912, defendants 
filed the petition in this proceeding and secured an order to show 
cause why the said sheriff's sale and the deed given thereunder to 
plaintiffs should not be set aside, the judgment docketed in this court 
be opened and the defendants permitted to interpose their defence to 
the action, and they tendered themselves willing to pay into court 
here the full amount of the judgment and costs and to stand to and 
abide the event of the suit, and why they should not be granted such 
other and further relief in the premises as might be proper. Upon 
the return day of the order to show cause plaintiffs and John Donohue 
appeared with their witnesses and the evidence upon the allegations 
of the petition was partially taken. Several adjournments were there- 
after granted, and finally Catherine Donohue appeared and testifed. 

John Donohue testified to the circumstances attending the re- 
covery of the judgment, particularly emphasizing the fact that the 
work of the plaintiffs had not been completed and that he expected 
that according to their promises they would return and finish it. 
He also stated that on the return day of the summons he attended 
at the District court and was informed there that the case was not 
on the list and that he heard no more about the matter until he re- 
ceived the letter that judgment had been entered and docketed. He 
said he paid no attention to the letters believing that the contents 
of them were not correct. Catherine Donohue failed to appear on the 
return day of the order to show cause, and on three or four separate 
days after that to which the matter had been regularly adjourned 
for the purpose of securing her attendance. When questioned con- 
cerning the matter she said the work had been done without her 
order and against her consent; that she believed her husband had 
secured plaintiffs to perform the work and furnish the materials, 
because, for some inexplicable reason he wanted to secure an ad- 
vantage over her, and that her suspicions were confirmed by Mr. 
Connolly, one of the plaintiffs, who told her upon a certain occasion 
during the progress of the work that the world was against her. 
She complained of the work as being unsatisfactory and the plaintiffs 





CONNOLLY v. DONOHUE. 177 


told her that they would return in the spring and make the same 
satisfactory. When she heard of the suit in the District court she 
thought that it was a hoax, since the work was not finished and they 
had promised to finish it. When she received the letters from the 
plaintiffs’ lawyer she paid no attention to them for the same reason. 
And when finally she received the advertisement of sale from the 
sheriff she believed that it was a scheme instituted by her husband, 
the other defendant, with that official, whom she supposed to be a 
personal friend of his, to get the property back into her husband’s 
name where it was originally, and by whom it was conveyed through 
an intermediary to her about 1902. 

When the summons in ejectment was served by the constable and 
he told her she ought to fight the case, she still believed that the 
whole matter was a hoax and that it was impossible that her prop- 
erty could be sold to pay for work which was not yet completed. 
She was therefore confirmed in her conviction that the whole matter 
was a plan on her husband’s part to secure her property. It was only 
after very strong efforts on the part of her husband’s counsel and 
securing an attachment to compel her to testify, that she finally 
consented to take part in these proceedings to protect her own in- 
terests. When questioned on the witness stand as to her reasons 
for doubting her husband’s good intentions in the matter, she testified 
that the trouble had been caused by a certain member of his family 
who opposed their marriage, that this member of his family had 
threatened to take her husband away from her, and owing to what 
she believed was his family’s influence he had treated her very harshly 
during her married life, and particularly when her baby was born, and 
that the same member of his family had attributed its paternity to 
someone else on the strength of an assertion that it did not resemble 
her husband. That all these troubles weighed on her mind and 
moved her to believe that notwithstanding the notices at various 
stages of the legal proceedings, in point of fact no actual pro- 
ceedings were in existence and that the notices were tricks to get 
her property away from her. 

Catherine Donohue impressed the Court as an honest witness 
who thoroughly believed in the truthfulness of her position. Whether 
she is insane or not is a serious question, but at all events it is 
perfectly clear that she has been laboring under a misapprehension 
and mistake as to the fact that her property would actually be sold. 
It is entirely proper to accept her statement of her reasons for her 
actions and omissions which otherwise would be entirely inexplicable 
on any theory. 

The petition was set down for a hearing, and arguments were 
fully made, and subsequently briefs were presented by the parties and 
decision was reserved. 

It is, of course, impossible for this Court to review the pro- 
ceedings in the District court and grant the relief prayed for to re- 
open the judgment and permit defendants to defend the case upon 
the merits, (Lacombe v. Laval, 79 Atl. Rep. 607). 

Plaintiffs contend that the sale cannot be set aside because such 
action involves the title to real estate and the Court of Common 
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Pleas, under the act (2 Comp. Stat. 1728, Sec. 94), is riot authorized 
to entertain suits and actions of a civil nature wherein the title to real 
estate is in question. This, however, is not a case which directly in- 
volves the title to real estate. The jurisdiction of the Court is based 
on its right to control its own process to prevent fraud, injustice and 
oppression. The Court plainly has authority to prevent abuse of its 
process, and if the ownership of real estate is incidentally involved in 
the question of the control of its process this Court has jurisdiction. 

Plaintiffs further contend that this Court has no jurisdiction 
to set aside the sale because the rights of the parties have accrued 
so that the only court, if any, in which defendants may secure relief 
is the Court of Chancery. The authorities, however, are against 
plaintiffs. In the well-reasoned opinion of Vice-Chancellor Garrison 
in the case of Palladino v. Hilbert, 72 N. J. E. 270, the Court says (at 
p. 275): “The Court of Errors and Appeals, in the case of Voorhis v. 
Terhune, 50 N. J. L., 147, lays down the rule that the Court upon 
whose judgment execution issues has full power to set aside an execu- 
tion and sale whenever the ends of justice and fair dealing require 
it; and there are numerous cases in this State which affirm the right 
of the common law courts to exercise even equitable powers concern- 
ing the executions and sales thereunder in their own courts. Barber 
v. Miller, 73 N. J. L. 38. The general principles and numerous cases 
will be found in 17 Cyc. 1280; 25 A. & E. Encyclopedia of Law 783; 
1? Cye. 1135. 

The Court of Chancery also refused to grant relief upon the 
further ground that there was no fraud, in that there was no such 
gross inadequacy of price as to shock the conscience of the Court. 
That case is different in a material respect from the one at bar. 

In Voorhis v. Terhune, 50 N. J. L. 147 (at page 157), the Court 
of Errors and Appeals says: “The chief legal question involved in the 
case is whether the Supreme court of this State has adequate power 
of control over its own process of execution to annul and set aside 
a sale made by the law officer having the writ to execute, when such 
process has been used for, and the sale under it accomplishes fraud, 
injustice or oppression, and when all the parties are before the Court.” 
{Further quotations are made from same opinion]. This was a case 
involving the exercise of the jurisdiction of the Court setting aside 
the sale of certain shares of stock. 

in the case of Jackson v. Halstead, 82 N. J. L. 306, Mr. Justice 
Bergen, on behalf of the Supreme court, wrote a very interesting 
opinion sustaining the power of the Circuit court to set aside the sale 
of real estate upon process in attachment, and followed the case of 
Voorhis v. Terhune. The Court says that it appears that the prop- 
erty was sold while the defendant was absent for seven hundred and 
fifty dollars and was purchased by the plaintiff, he being the only bid- 
der and the only person present at the sale, and there was proof that 
the property was worth in the neighborhood of five thousand dollars, 
and that an actual cash offer had been made of three thousand dollars. 

In 1% Cyc. p. 1282 (B) it is stated that: “The rule has been laid 
down in several jurisdictions that fraud or mistake in the conduct of 
an execution sale furnishes sufficient ground for setting it aside, even 
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after the confirmation thereof, or after the sheriff has executed the 
deed of conveyance to the purchaser.” And in the next paragraph 
but one on the same page it is said: “The rule is well recognized that 
a bill in equity will not lie to set aside an execution sale where the 
parties seeking the aid of equity have a speedy and adequate remedy at 
law; but, where * * * * a deed has been executed and the 
purchaser placed in possession of the property, the bill in equity is the 
appropriate remedy for the relief sought.” 

In the case at bar the plaintiffs have not been placed in possession. 

In the case of Graffen v. Burgess, 117 U. S. 180-194, Justice 
Bradley said: “It is insisted that the proceedings were all conducted 
according to the forms of law. Very likely. Some of the most 
atrocious frauds are committed in that way. The greater the fraud 
intended the more particular the parties to it often are to proceed 
according to the strictest forms of law. * * * * The rule has 
become almost universal that a sale will not be set aside for in- 
adequacy of price unless the inadequacy be so great as to shock the 
conscience, or unless there be additional circumstances against its 
fairness. (Citing numerous cases). From the cases here cited we 
draw the general conclusion that if the inadequacy of price is so gross 
as to shock the conscience, or if, in addition to gross inadequacy the 
purchaser has been guilty of any unfairness, or has taken any undue 
advantage, or if the owner of the property, or party interested in it 
has been for any other reason mislead or surprised, then the sale will 
be regarded as fraudulent and void, and the party injured will be 
permitted to redeem the property sold. Great inadequacy requires 
only slight circumstances of unfairness in the conduct of the party 
benefited by the sale to raise the presumption of fraud.” 

Hon. David J. Brewer, one of the Justices of the United States 
Supreme court, while a member of the Supreme court of the State of 
Kansas, wrote the opinion in the case of Jenkins v. Green, 24 Kan. 


process that it may prevent its use for injustice and that, notwith- 
standing any mistake of the parties seeking such process. It follows, 
therefore, that in the main the Court did not err in setting aside the 
sale or proceedings under the execution.” 

The Supreme court of Alabama decided in 1839, (9 Porter 679), 
that it is no objection that a deed has already been given and that 
therefore the Court had jurisdiction to set aside the sale. At page 
694 the opinion states: “It cannot be that the deed possesses such 
potency, as to give validity to a title which was previously invalid. It 
must be remembered, that the sheriff, in himself, is a mere agent of the 
law, not disposing of his own property, but only such interest as the 
defendant in execution was entitled to; hence his deed cannot operate 
as a confirmation of title, beyond what equitably passed by the levy 
and sale. Suppose the execution of the deed should bar the applica- 
tion for relief, parties injured would often be remediless. They might 
never hear of the levy and sale, until long after it was made, and be- 
sides, the sheriff might execute a deed, before an injunction could be 
obtained, despite remonstrances to the contrary.” 
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In the case of Hard v. Hvnen, District of Columbia, 10 Appeal 
Cases 366-378, the Court says: “We attach no importance to the fact 
that the deed was executed and delivered by the marshal to the 
purchaser in this case. * * * * It is not in the power of the 
purchaser at an execution sale, by hastening to take his deed from the 
sheriff or marshal to defeat the right which we have seen to be in- 
herent in the court to control its own process, especially when that 
purchaser is the plaintiff in the judgment, as he virtually is in the 
present case.” 

In Ray v. Stobbs, 283 Mo. 35, the Court says: “Evervone taking 
title under the process of a Court must be understood as taking 
subject to the approval by the Court of the proceedings had under it.” 

It is insisted by the defendant, Catherine Donohue, that the 
sheriff, under the execution act (2 Comp. Stats. p. 2243) should have 
first made the amount of the debt, damages and costs mentioned in the 
execution out of the goods and chattels of the defendants, and that 
the conduct of the sheriff in failing to make any inquiry was irregular, 
and that for that reason the use of the process of this court was 
abused. There is no doubt that at the common law and by statutes 
authorizing executions against lands personal property is primarily 
liable for the payment of debts and that in the equitable application 
of assets it is charged before lands, and it may be even called upon 
to pay debts secured upon land in exoneration of such land. (Stone 
v. Todd, 20 Vr., 274-277; Whitehead v. Gibbons, 2 Stock. 230, at p. 
237, and Keen v. Munn, 1 C. E. Gr. 394-400), 

In the case of Pailadino v. Hilpert, supra, Vice-Chancellor Gar- 
rison did not express his opinion as to whether such rule exists at the 
present time, and nothing that he said in that case reflects on the 
authority of the cases which were previously decided. 

The case of Fiaherty v. Cranmer, 41 Atl. 452, the rule as to 
collecting a judgment out of the personal property before resorting 
to real estate is upheld by Vice-Chancellor Pitney. It would seem, 
therefore, that by the failure of the sheriff to levy on the personal 
property of defendants Catherine Donohue has been seriously injured, 
but it is not necessary to rest the decision of this case upon that 
ground. 

The principle applicable to this case is that where there has 
been inadequacy of price so gross as to shock the conscience and the 
party was under some mistake or misapprehension which caused 
him to fail to protect himself at the sale, the sale should be set 
aside. Palladino v. Hilpert, supra, recognizes this rule, and it is 
upheld by Vice-Chancellor Emery in the case of Raphael vy. Zehner. 
following the case of Kloepping v. Stellmacher, 6 C. F. Gr. 328. 

The language of the Court in the case of Kloepping v. Stellmacher, 
supra, is apt: “The sale in this case is a great oppression odes 
They [referring to the defendants] are ignorant; stupid, perverse and 
poor. They lose by it all their property, and are illfitted to acquire 
more. They are such as this court should incline to protect, notwith- 
standing perverseness.” 

In Throckmorton v. O’Reilly, 55 Atl. Rep. 56, the Court says: 
“A judgment creditor for less than $800, had purchased an equity of 
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redemption worth $8,500, for the paltry sum of $750. Now in the 
absence of gross laches on the part of the complainant, which does 

not here appear, the inadequacy of consideration is so great as to 
check the conscience and to give the complainant, as against the 
purchaser a clear standing in the court of equity to be relieved upon 
equitable terms from that sale.” 

In the case at bar the defendant, Catherine Donohue, owned 
property worth nine thousand dollars on which there was a mortgage : 
of twenty-four hundred dollars, leaving an equity in the property 
amounting to six thousand six hundred dollars, which was sold for 
two hundred and thirty-two dollars and nine cents at a sheriff’s sale, 
which, by reason of her mistake and misapprehension, she did not at- 
tend, believing as she did that the proceedings were not actual nor 
in good faith, but that the forms of law were being carried on at the 
instigation of her husband with whom she had quarreled. She sup- 
posed that he desired to get her property from her, and she could ; 
not understand how it was possible in law or equity for property to 
be sold upon a judgment under a claim for work, labor and services 
performed and materials furnished which were not completed in ac- 
cordance with what she understood to be the agreement between 
her husband and the plaintiffs. That this defendant, Catherine Dono- 
hue, should lose her property worth six thousand six hundred dol- 
lars for the sum of two hundred and thirty-two dollars and nine cents, 
and that the plaintiffs should acquire an equity worth to them six 
thousand three hundred and sixty-seven dollars and ninety-one cents 





























for which they have paid absolutely nothing, certainly accomplishes i 
injustice and oppression and where all the parties are before the i 
court it should not hesitate to act. ue 





An order will be entered upon notice, setting aside the sale and 
awarding a new execution upon payment by the defendants of the 
costs of sale, together with the expenses of the plaintiffs, including a 
the disbursements for advertising. It is impossible for this Court ; 
to require the plaintiffs to cancel the record of the sheriff’s deed or to 
deliver up the deed or to require plaintiffs to execute a deed to the 
defendants. The sale is set aside, however, and the deed is invalid. 
If further relief becomes necessary it seems entirely proper, when 
application is made therefor, to transfer the case to the Court of 
Chancery under “The Transfer of Causes Act” of 1912 (Chap. 233, 
p. 417). 

Under the circumstances the Court is constrained to refuse to 
grant a counsel fee to plaintiffs. 




















Denial by a party of the fact that an attorney ever acted for him 
as such is held in Re Niagara, L. & O. Power Co. (N. Y.) 38 L. R. A. 
(N. S.) 20%, to prevent him from maintaining a summary proceeding 
to compel delivery by the attorney of documents which he claims 
to hold under an attorneys’ lien for compensation for services per- 
formed 
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WHITECRAFT v. PENNSYLVANIA RAILROAD CO. 


‘(Camden Common Pleas, May 9, 1913). 
Employers’ Liability Act— Federal Liability Act—LInterstate Commerce. 


BOYLE, J.: This is a petition for compensation under the pro- 
visions of Section 2 of the Act entitled, “An act prescribing the 
liability of an employer to make compensation for injuries received 
by an employé in the course of employment,” approved April 4, 1911, 
and the supplement thereto approved May 2, 1911. The pertinent 
facts developed by the testimony are as follows: 

The petitioner was employed by the respondent as a brakeman 
at the Pavonia yard in the city and county of Camden, this state, 
where its trains came from all sections of the country and were cut up, 
re-assembled and sent to other places. On the morning of July 16, 
1912, the petitioner was injured while engaged with other employes 
of respondent in drilling and re-assembling a train of cars loaded 
with soft coal. The car on which petitioner was working and cutting 
from at the time of his injury was part of said shipment of soft coal, 
that had just been transported by employés of the respondent across 
the state, consigned from the Excelsior Mines, Pennsylvania, to the 
West Jersey & Seashore R. R. Co. at Westville, New Jersey, where 
it was delivered to the consignee on July 19, 1912. 

That petitioner sustained a permanent injury arising out of and 
in the course of his employment is conceded. Therefore, if the pro- 
visions of the New Jersey Employers’ Liability Act are applicable, 
the petitioner would be entitled to an award of $10 a week for a period 
of four hundred weeks. 

The respondent contends that the Federal Employers’ Liability 
Act, April 22, 1908, controls this case, and therefore supersedes the 
state law. Of course state legislation, although in pursuance of an 
acknowledged power reserved to it, which conflicts with the actual 
exercise of the power of Congress over the subject of commerce, 
must give way before the supremacy of national authority. Mondou 
v. R. R. Co., 223 U. S. 1. 

The question for me to determine is whether the Federal statute 
is applicable to the facts in this case. I have examined many vi the 
cases where this act has been construed, but I find that an analysis 
of the same is unnecessary in view of the opinion of Buffington, J. 
(in Pederson v. D. L. & R. R. Co., 197 Fed. Rep. 537), who, after 
noting the conflict of the decided cases, states the true principles 
governing the construction of the act as follows: 

“The person in whose favor the liability is created, or, in the 
words of the statute, the one who is employed by such carrier in such 
commerce, is confined to such employés as at the time of the injury 
have a real and substantial connection with the interstate commerce 
in which the carriers and their employés are engaged; for, it will be 
noted, such construction does not by reason of the general character of 
their customary work draw an arbitrary line and confer the benefit 
of the act on certain employés, such as engineers, firemen, conductors 
and brakemen, and exclude others, such as bridge-builders, station 
employés and track laborers. On the contrary, it makes the relation 
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of the employé’s particular work to interstate transportation at the 
time the injury is sustained the test. This may be a difficult subject 
owing to the complicated character of a railroad business and illustra- 
tions may be misleading, but we think reflection will make it clear 
that the same lind of act may at one time be a part of interstate 
transportation and, at another time, may have nothing to do with it. 
If, for example, the nature of an employé’s occupation is such that he 
is sometimes helping to move interstate trains and again is helping 
to move trains that are purely local, all that can be said as a general 
proposition is, that the Act of Congress protects him in one case 
and does not protect him in the other. The power of Congress is 
adequate in one case and does not exist in the other. It is inevitable 
that each situation must be considered by itself and must be tested 
by the requirements prescribed by Congress: Was the company en- 
gaged in interstate commerce, and was the employé employed in such 
commerce? If both of these questions are answered in the affirmative, 
the Act applies.” 

(1) Was the company engaged in interstate commerce? IJnter- 
state transportation by the carrier is the act which constitutes the 
engaging of the statute. In the present case the respondent was en- 
gaged in transporting several car loads of coal from the Excelsior 
Mines in Pennsylvania to Westville in our own state. At the time 
of the injury forming the basis of the present application for relief 
the petitioner and other employés of the respondent were engaged 
in drilling and reassembling said train of cars in order that its trans- 
portation might be continued to the consignees at Westville. The 
very car on which petitioner was working when hurt had been trans- 
ported from the state of Pennsylvania, and thereafter delivered in 
accordance with the consignment at Westville. The act of trans- 
portation was still uncompleted at Pavonia, since the cars had not 
reached but were on their way to the consignee. As was said in 
Union Stock Yards v. U. S., 169 Fed. Rep., 404: “The carriage of 
shipments from the transfer track to the sheds or pens, and vice versa, 
is no less a part of their transit between their points of origin and 
destination than is their carriage over any other portion of the route. 
True there is a temporary stoppage of the loaded cars at the transfer 
track, but that is merely incidental and does not break the continuity 
of the transit any more than does the usual transfer of such cars 
from one carrier to another at a connecting point.” 

It seems quite clear, therefore, that the question herein discussed 
must be answered in the affirmative. 

(2) Was the petitioner employed in such commerce? ‘That the 
customary work of petitioner had nothing to do with interstate trans- 
portation does not affect the application of the Act. The final test 
is the relation of the employé’s work to interstate transportation at 
the time of injury. When injured, petitioner was aiding his em- 
ployer in interstate transportation service. 

Again quoting from the opinion in Pederson v. Railroad Co., 
supra, we find the following applicable language: 

“From the emphasis laid by the Supreme court on the act of 
transportation as the basis of fact on which legislation imposing 
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liability on interstate carriers in favor of their employés engaging 
in such service constitutionally rests, we are led to conclude that 
the injuries sustained by such employés were those suffered while 
they were engaged in aiding in interstate transportation service.” 

The facts in the two cases decided by our Court of Errors, (Pier- 
son v. N. Y. S. & W. R. R. Co., 85 Atl. Rep. 233, and Granger v. Pa. 
R. R. Co, 86 Atl. Rep. 264), are clearly different from the case under 
discussion. The source of authority for those decisions is the same 
as now invoked. 

In the Granger case, supra, relief under the Federal act was 
denied, because, in the language of Bergen, J., “We are unable to 
find any testimony in the cause which permits an inference to be 
drawn that the car which caused this injury was then in use or in 
preparation for use in interstate commerce, or that the plaintiff 
was then engaged in an occupation which had any relation to such 
commerce within the meaning of the Federal act. The car which 
struck the plaintiff and caused the injuries upon which this action 
is based was not at the time being used for the purpose of trans- 
portation of freight, nor did it appear in the case that the movement 
of the car had any immediate relation to the making up of a train 
for the purpose of interstate commerce.” 

In Van Brimmer v. Texas & P. Ry. Co., 190 Fed. Rep. 396, relief 
under the Federal act was denied because, as stated by District Judge 
Russel, “the plaintiff was a brakeman on a train of the defendant 
which contained cars being used for interstate shipments of freight. 
In the train was a car which was filled with merchandise destined 
for a point within the state. The shipment of this car originated in 
Texas and was to end in that state. When the plaintiff was injured, 
he was engaged in the work of corm >leting the transportation of that 
intrastate car. He, with others, w' doing the final work of landing 
that car at its destination and wa doing no act towards furthering 
the interstate business of the railroad company. Neither the railroad 
company nor the plaintiff nor any of his fellow employés were, at 
that time, engaged in commerce between any of the several states; 
but were engaging in an act in furtherance of the purely domestic 
and intrastate commerce of the defendant.” 

It will be noticed that the character of service in which the plain- 
tiff in Van Brimmer v. Texas & P. Ry. Co., supra, was engaged when 
injured, was quite different from the work in which petitioner was 
occupied when hurt. Van Brimmer was cutting away a car of mer- 
chandise destined for a point within the state. “The shipment of 
this car originated in Texas and was to end in that state.” In the 
case at bar, petitioner when injured, was working on a car loaded with 
merchandise, the shipment of which originated in Pennsylvania and 
assistance was being rendered to aid this interstate transportation 
to its destination in another part of our state. This second question 
must also be answered in the affirmative. 

I am satisfied from the facts in this case that petitioner must seek 
relief under the Federal statute and this he may do in the state as well 
as the Federal courts. In view of this conclusion I am without 
authority to apply the state law invoked by petitioner. 
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TERLECKI v. STRAUSS & CO. 


(Mercer Common Pleas, May 9, 1913). 
Workmen's Compensation Act—‘‘Out of and in Course of Employment.’”’ 


Summary proceedings under Workmen’s Compensation Act. 
Mr. John H. Kafes and Mr. Anthony S. Brennan for petitioner. 
Mr. William H. Carey (Vredenburg, Wall & Carey) for de- 


fendants. 

GNICHTEL, J.: This action is brought against Ferdinand A. 
Strauss and Lionel Strauss, partners, trading as F. A. Strauss and 
Company, by Mary Terlecki, under the Workmen’s Compensation 
Act of 1911. Upon the filing of the petition a day was fixed for hear- 
ing, and, after service of a copy of the petition and process, the de- 
fendant appeared and answered and the case went to trial. 

The testimony shows that the defendants are manufacturers 
of worsted and silk yarns, and that on June 14, 1912, and for some 
time prior, the petitioner was employed by them. She had charge 
of two machines, known as “spindle gill boxes,” and received a salary 
of $5.50 per week. On the morning of the day mentioned, at about 
five or six minutes of twelve, the petitioner left her machines and 
went to the other side of the factory to speak to the boss. She was 
not feeling well and wanted to tell him that she would not return to 
work in the afternoon. Not finding the boss she went to an “alley 
way,” formed by two rows of machines, to dress and to comb her 
hair. In the manufacture of yarn, under certain conditions of the 
atmosphere, small particles of wool are constantly flying through the 
air and settling on the girls’ hair. On the morning in question the 
petitioner, for the purpose of removing the wool from her hair, went 
to the place mentioned, and removed her combs and hair pins, and, 
bending forward, her hair, hanging down over her head, was caught 
by and became entangled on a revolving shaft eighteen inches above 
the floor. She was suddenly pulled towards the floor and her scalp 
almost entirely torn from her head. There is substantially no dispute 
on the part of the defendants concerning the accident, nor the manner 
in which it happened; they also admit that they received legal notice 
of the injury as required by the statute. 

The contention of the defendants, is, however, that under the 
circumstances they are not liable, because the accident did not arise 
“out of and in the course of the employment.” 

The Supreme court has decided that an accident arises “in the 
course of the employment” if it occurs while the employé is doing 
what a man so employed may reasonably do within a time during 
which he is employed, and at a place where he may reasonably be 
during that time; and it arises “out of” the employment when it is 
something the risk of which might have been contemplated by a 
reasonable person, when entering the employment as incidental to it. 
Ii it results from a risk reasonably incidental to the employment it 
may be said to arise out of and in the course of the employment. 
Bryant v. Fissell, 86 Atl. 458. 

Counsel insists that in leaving her machines the petitioner 
neglected her work and attended to a matter entirely personal to 
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herself, and not incidental to her employment. I cannot agree with 
this view. 

“It is now well settled that the word ‘employment’ in the act is 
not to be confined to actual work. In my opinion it extends to all 
things which the workman is entitled by the contract of employment, 
expressly or impliedly, to do. ‘Thus he is entitled to pass to and from 
the premises and to take his meals on the premises. But he is not 
entitled and therefore is not employed to do things which are un- 
reasonable or things which are expressly forbidden.” Brice v. Ed- 
ward Lloyd (1909), 2 K. B. 809. 

In view of the work in which the petitioner was engaged and the 
condition attending it it seems to me that her act was not unreasonable. 

Several of the witnesses testified that they could not go out on the 
street with the wool in their hair; that it was not proper. There 
was no dressing-room on the floor, and the testimony is that the girls 
used the “alley way” as a place to dress and comb their hair. They 
had tacked a small piece of looking-glass on a post for their use. It is 
admitted that there was no rule against using the “alley way” for 
that purpose, although both the superintendent and overseer testified 
that they attempted to stop it. On the other hand the petitioner and 
a number of witnesses who worked in the same room testified that 
they had never been told to stop the practice; that all the girls combed 
their hair at the place indicated; that it was a daily occurrence; that 
they had only half an hour for noon recess, and some of the girls went 
home to dinner, and to save time they usually left their machines just 
before noon and combed their hair; that the superintendent an the 
overseer both knew of this custom and to their knowledge had never 
objected to it. When the machine was in “good operation” they could 
leave it for a short interval without interfering with the work, and this 
was the general custom of all the girls. 

In my opinion the accident was occasioned by a condition which 
is inherent in the work that the claimant was called upon to do, and 
there was nothing unreasonable in the action of the petitioner at the 
time it occurred; it was incident to the employment, and in my judg- 
ment the accident arose out of and in the course of the employment. 

The injury to the petitioner resulted in temporary disability, but 
the testimony as to the probable duration of the disability is not con- 
clusive. The petitioner was taken to the hospital and treated there for 
four months. The treatment consisted mainly in putting on salve 
and bandaging the head. After leaving the hospital it was continued 
at her home and later the patient visited the doctor’s office for treat- 
ment. He testified that her condition had improved but slightly 
since she left the hospital; that she was and still is subject to dizzy 
spells, which she was not likely to overcome in the near future. The 
doctor called on the part of the defendants took an entirely opposite 
view of the effect of the injury. He examined the patient just before 
the hearing and found practically the entire scalp missing; that about 
two-thirds of the wound had cicatrized and about one-third was still 
unhealed. ‘The patient in addition was suffering from a prostration 
of the nervous system arising from the injury, and in his opinion 
would suffer from it for some time to come. The petitioner in his 
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opinion would be able to return to work in about ten or eleven months. 
As nine months had already elapsed, counsel for defence claimed 
that compensation should be allowed for not more than twenty 
months. The testimony of petitioner’s own doctor is that the healing 
process had been very slow and he gives no hope of an early recovery. 
The purpose of the act is that an injured workman should during 
incapacity have a weekly payment, a proportion of his wages; and that 
this payment should continue, (within the period fixed by statute) 
until the workman is sufficiently recovered to enable him to resume 
his usual occupation or some other of a similar character. I think 
the petitioner is entitled to compensation at five dollars per week, but, 
after a careful consideration of the evidence, and in view of the con- 
dition of the petitioner, I do not feel able at present to fix a limit to 
the period of disability. It is impossible to tell in advance when she 
will be able to resume her work. It would, under the testimony, be 
more or less of a guess. I will therefore make an order to pay to the 
petitioner the sum of five dollars per week for three hundred weeks, 
provided the disability shall continue for that time, and if the oc- 
casion arises counsel may at a future time apply for a review and 
modification of the order under paragraph 21. The petitioner will be 
allowed one hundred dollars for medical attendance and costs. 





IN RE NATIONAL TURN VEREIN. 


(State Board Equalization of Taxes, March, 1918). 
Exemption from Taxation—Social Organization 


Mr. Worrall F. Mountain for petitioner. 

Mr. Herbert Boggs for respondents. 

THE BOARD (Mem. by Mr, Jess). This is an appeal from the 
action of the Essex County Board of Taxation in sustaining an as- 
sessment of $32,000 on building and lands of the National Turn Verein, 
situated in Newark. The petitioner claims that this property is 
exempt from taxation under that clause of section 3, paragraph 4 
of the General Tax Act, exempting “all buildings actually and ex- 
clusively used for colleges, schools, academies and seminaries not con- 
ducted for profit.” 

The evidence showed that the building of the appellant society 
is used for purposes of social relaxation, for lectures upon popular 
subjects and for instruction in physical development. Such use 
manifestly does not bring it within the scope of the exempting clause 
of section 3 quoted above, and we can find no warrant in any of the 
other provisions of that section for exempting the property in question. 
The appeal is dismissed and the assessment affirmed. 





Possession of real estate which is actual, open, and visible oc- 
cupation, inconsistent with the title of the apparent owner by the 
record, and not equivocal, occasional, or for a temporary or special 
purpose, is held in Wood v. Price (N. J.) 38 L. R. A. (N. S.) 772, 
to be constructive notice to all the world of the rights of the party 
in possession. 
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MISCELLANY 


AN UNUSUAL INQUIRY. 


To the Editor of the Journal. 


SIR: The following question 
may be of interest to your readers. 
It was asked on direct examina- 
tion of a witness for the defendant 
in a case recently tried in the Es- 
sex County Circuit: 

“Now, with the Cadillac car go- 
ing at a speed of five or six miles 
an hour, up hill, with four people 
in it, and a child of the model of 
nineteen hundred and five or six 
being equipped with car brakes 
and emergency brakes, at what 
distance can that car be stopped?” 


J. H.B. 





SOME STATE NOTES. 


The Mercer County Bar As- 
sociation at its annual meeting on 
May 13, re-elected the following 
officers to serve for one year: 
President, Ex-Justice Alfred 
Reed; Vice President, Linton 
Satterthwaite; Treasurer, Dayton 
Oliphant; Secretary, Harry He- 
ber. 

A portrait of the late Judge 
William M. Lanning was pre- 
sented to the U. S. Court of Ap- 
peals in Philadelphia on May 6, it 
being the gift of the New Jersey 
Bar Association. 

On May 7 Mrs. Grace Wood- 
ward Blauvelt, wife of Mr. James 
G. Blauvelt, the well-known mem- 
ber of the Passaic County Bar, 
died at their home in Paterson. 

Warren county has installed the 
system of indexing deeds known 
as the Russell Index System. It 
is said the cost to the county of 
the installation is nearly $10,000. 
The names are all typewritten. 


MORE HUMOR, JERSEY-BORN. 


Judge Joseph W. Congdon, of 
our Court of Errors and Appeals, 
has certainly a vein of quiet hu- 
mor that some of his friends have 
scarcely suspected. He is not a 
member of the Bar, but he is a 
club man, a good after-dinner 
speaker, a prosperous member of 
a successful silk concern in Pater- 
son, stands high socially, and is an 
upright Judge. The following, 
which has been distributed to a 
few lawyers, may well have a 
wider circle of readers: 

“A counselor who, in violent 
argument, demolishes the forum 
desk with his fist will be required 
to replace it. 

“The narrow ledges of the pul- 
pit are so made because the Court 
enjoys seeing a fat lawyer pick 
up his fallen papers from the floor. 

“Counsel are informed that no 
member of the Court is deaf, and 
that sonorous oratory is therefore 
a waste of vitality. 

“When a Judge has his eyes 
closed, it is that he may the better 
concentrate his cogitations upon 
counsel’s argument, and it should 
not be surmised that he is asleep. 

“Counsel who consume much of 
their hour in reading from their 
briefs are reminded that all the 
Judges can read, and are not apt 
to decide a case without some 
perusal of the briefs. 

“Counsel should not infer that 
conundrums put by a Judge are 
reliably indicative as to how he 
will vote in conference. 

“Tf counsel is not fully familiar 
with every decision having any 
bearing whatever upon his case, 
and is liable to become fussed up 
by the quizzing of Judges, he 
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would better pin his hope on his 
brief. 

“The Judges in the orchestra or 
front seats are somewhat sensi- 
tive, and counsel may find it ad- 
vantageous not to address all their 
argufying to the seniors in the 
gallery. 

“Don’t forget to put in some 
work on the lay figures. The 
vote of any one of them can stand 
off that of the Chancellor or Chief. 

“Counsel who bring causes be- 
fore the Court of (thank Heaven) 
the Last Resort which are ob- 
viously unreversible, or are evi- 
dently prosecuted for additional 
fees from helpless and hopeless 
clients, may assume that the 
Court fully appreciates the situ- 
ation. 

“When two or more Judges ask 
questions simultaneously counsel 
will naturally reply to the easiest. 

“When counsel realizes that he 
cannot answer a quiz, he may say 
he is coming to that point directly, 
and then forget all about it, in a 
desperate hope that the Judge 
may do likewise. 

“When counsel mispronounces 
a word (appellant for instance), or 
uses a word not in any dictionary 
(such as insistment), the Court 
always regards it as a mere slip 
of the tongue. 

“Counsel should never claim or 
assert that the Court must decide 
so and so because of controlling 
precedents, for it cannot be 
known what the Court is capable 
of doing, because it has never yet 
reached its limitations. 

“Counsel having noticed that 
the Court is as punctual in rising 
for recess as it is in resuming its 
sessions, should so arrange their 
orations as to avoid getting the 
gavel in the middle of an import- 
ant paragraph.” 


BOOK NOTICES. 


JUSTICE AND THE MODERN 
LAW By Everett V. Abbot. 
Boston: Houghton, Mifflin Co., 
1913. Pp. 299. Price, $1.60 
net. 


There are lawyers who are 
simply practice lawyers, and 
there are others who are grounded 
in the principles of the law, and 
who pry into the reasons why a 
decision has been made; whether 
it is in conformity not only with 
previous decisions but with real 
intelligence and full information 
of the true foundations for such a 
decision. Those of the latter class 
will be delighted with the logic 
and clear statements of Mr. Ab- 
bot’s work. The book is not a 
law book in the usual sense, but 
a book of reading intended for the 
home library of an attorney, and 
the office it fills is that of making 
the reader think. 

It has been a long time since we 
have seen a treatise upon the prin- 
ciples upon which modern law is 
administered and justice sought 
through the courts, which has 
proved so interesting and illumi- 
nating as this upon the subjects 
of which it treats. Some eighty 
pages are taken up with “The 
Ethical Principles of the Law,” 
after which follow three divisions 
of the general subject, viz: “The 
Law as it is Practiced,” “The Law 
as it is Administered,” and “The 
Principle of Sufficient Reason.” 
It is surprising how many inci- 
dental subjects and how many 
well-known cases are referred to 
throwing light upon the author’s 
reasoning. Some of the most im- 
portant decisions of the U. S. Su- 
preme court are alluded to and 
their fundamental principles ap- 
proved or criticised. 
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The author thinks that there is 
reason for some of the popular 
distrust of the courts, but he does 
not hold the Judges wholly re- 
sponsible. He takes no stock in 
what he terms “those vile political 
nostrums, the popular recall of de- 
cisions, and the popular recall of 
the judges,” which, he insists, 
will “only increase the evils which 
they are supposed to cure.” He 
gives, instead as “the one supreme 
remedy,” education.“ Our Judges 
must be taught to think. They 
must grasp and assimilate the fact 
that the greatest wrong which 
they can commit is to think 
wrong, because if they think 
wrong they will almost inevitably 
decide wrong.” There are many 
hints in this work which it would 
be well for some Judges to con- 
sider. 

We do not, in all cases, agree 
with the conclusions of the author, 
but we do feel stimulated by read- 
ing what he says, because it does 
make one think. 


SUMMARIES OF LAWS RE- 
LATING TO THE COM- 
MITMENT AND CARE OF 
THE INSANE IN THE 
UNITED STATES. By John 
Koren. New York: National 
Committee for Mental Hygiene. 
Pp. 297. Paper covers. Price, 
$1.00, 


Mr. Koren has prepared this 
work for the National Committee 
for Mental Hygiene, whose head- 
quarters are at 50 Union Square, 
New York City. There are 
gathered in its pages a complete 
abstract, with full references, of 
the laws relating to the insane in 
all the states of the Union. The 
author well says in his preface 
that “the insanity laws reflect with 
much fidelity the status of public 
care given the insane.” We pre- 
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sume one basis for the issuance of 
this volume is that our legislators 
and those interested in the subject 
may have opportunity to study 
what other states are doing for 
the insane, and to improve the 
state statutes, where it seems de- 
sirable so to do. 





OBITUARIES. 


Hon. Lewis J. Martin. 


Congressman and Judge Lewis 
J. Martin, of Newton, died May 
5, in Washington, while making 
his way toward the main tele- 
phone booth in the Union station. 
He at once sank to the floor, the 
victim of a stroke of apoplexy. 
A few minutes afterward, at 2:45 
o’clock, he breathed his last in 
the police room, whither he had 
been taken. 

Congressman Martin’s death 
was the first to break the ranks 
of the Sixty-third Congress. 

On learning the news Congress 
passed a resolution appointing a 
committee of twenty members to 
represent the House at _ the 
funeral. The Senate also ap- 
pointed a committee. 

Three months before Mr. Mar- 
tin suffered a slight stroke in 
consequence of an attack of acute 
indigestion. Since that time his 
health had not been of the best, 
although before he left for his 
home three days before his death 
he remarked to friends how well 
he felt, and he had just returned 
when the stroke came. 

During his brief service in the 
capital as a representative Judge 
Martin was very busy. In his 
district are several unfilled post- 
masterships, a question that had 
given the Congressman much 
work, besides the usual duties in 
connection with the protracted 
daily sessions of the House. 





MISCELLANY. 


Lewis J. Martin, lawyer, As- 
semblyman, Senator, Judge and 


member of Congress, was born in’ 


Wantage, near Deckertown (now 
Sussex), Sussex county, Febru- 
ary 22, 1844, the son of James J. 
and Eleanor A. (McCoy) Martin, 
and great-grandson of Nathaniel 
Martin, a Revolutionary soldier. 

Judge Martin received his early 
education at the district school at 
Deckertown and in Newton, and 
then attended the Newton Col- 
legiate Institute, from which he 
was graduated in 1862. His 
father was elected county clerk of 
Sussex in 1859, and shortly after 
Lewis left school he became chief 
clerk in his father’s office. Upon 
the latter’s death in 1869 he was 
appointed clerk by Governor 
Randolph to serve the unexpired 
term, which terminated in the fall 
of that year. 


While serving as clerk he be- 
gan to study law with John Linn 
(later Linn & Shepherd), and was 
admitted to the Bar as an attor- 


ney at the February term, 1867. 
For three months he practiced in 
Branchville, but, his father’s 
health jailing, he returned to 
Newton to take practical charge 
of the county clerk’s business. 

In February, 1870, Mr. Martin 
opened a law office in Decker- 
town, where he remained till 
September 1, 1892, when he re- 
turned to Newton, and made it 
his permanent residence. 

In 1878 he was elected to the 
Assembly, was twice re-elected, 
and served in the sessions of 1879, 
’80 and ’81. In 1881 Governor 
Ludlow appointed him Law 
Judge of Sussex county. He was 
reappointed by Governor Abbett 
in 1886, and again in 1891, holding 
the office uninterruptedly for fif- 
teen years. In March, 1911, he 
was appointed by Governor Wil- 
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son to occupy the office of County 
Judge, and held the position until 
the time of his death. 

Judge Martin served as attorney 
to the Board of Freeholders of 
Sussex county from 1896 to 1912, 
and was a member of the town 
committee for eleven years, be- 
ginning in 1896, part of the time 
acting as chairman of that body. 

In 1897 Mr. Martin was elected 
to the State Senate by a plurality 
of 281 over Daniel Bailey, Re- 
publican, and in 1900 was re-elect- 
ed to that body by a plurality 
of ninety-two over Mr. Mar- 
gerum. From 1899 to 1902 he 
served in each session as the mi- 
nority leader, taking active part 
in pending legislation. He wasa 
ready debater and an opponent to 
be reckoned with. 

He was appointed by Chancel- 
lor Runyon a special master in 
chancery. For many years he 
was director of the Farmers’ Na- 
tional Bank of Newton. 

In 1903 efforts were made to 
induce Judge Martin to become 
a candidate for Senator for a 
third term, but he declined at that 
time to continue in active politics. 
In 1912 he was nominated by the 
direct primary for Congress in the 
Sixth District. He was elected by 
a plurality of 6,843 over McClave, 
Republican. 

Judge Martin was married Oc- 
tober 14, 1868, to Miss Frances M., 
daughter of George C. Shaw, of 
Sussex county. His_ residence 
since April 1, 1893, was at 29 
Trinity street, Newton, a house 
that had been the home of two 
former Congressmen. One of 
these was Robert Hamilton, who 
served as Representative from the 
old Fourth District from 1873 to 
1877, and the other was Congress- 
man Hamilton’s son-in-law, Mil- 
ton I. Southard. The latter was 





192 


never a Congressman from New 
Jersey, but had represented Ohio 
from the Zanesville district. All 
three were Democrats. ‘Thus for 
seventy-five years the head of the 
house occupying 29 Trinity street 
was either a Congressman, a for- 
mer Congressman or an actual 
member of Congress. 

Personally Judge Martin was a 
tall, angular man, courteous of 
demeanor and popular with his 
numerous acquaintances. He was 
long connected with the Newton 
Fire Department and was a mem- 
ber of the venerable Fire Patrol. 
He loved and owned good horses, 
was a patron of the turf, and his 
decisions upon equine matters 


were, like his judicial findings, 
generally accepted as conclusive. 
He was a lifelong Democrat and 
became the leader of the Sussex 
Democracy when that position 


was laid aside by Thomas Kays. 

During the seventeen years 
Judge Martin presided over the 
county court he had the record of 
never having a decision made by 
him reversed by a higher court. 
Since 1869, when he was appoint- 
ed to fill out the unexpired term 
of his father as county clerk, he 
had continuously been a_ public 
official. 

Besides his widow, four chil- 
dren survive — George S., of 
3ranchville; Sayre and Scott, at 
home, and Lewis J., Jr., of Fac- 
toryville, Pa. Frank, another son, 
died about twenty years ago. 
Two sisters also survive—Mrs. O. 
B. Pellet, of Chicago, and Mrs. 
John Crator, of Orange. 


Mr. JoserH 8. Conover. 

On April 27, Mr. Joseph S. Con- 
over, of Asbury Park, while in a 
ft of despondency, committed 
suicide by shooting himself. 
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Mr. Conover was the junior 
member of the law firm of John- 
ston & Conover, with offices in the 
Appleby Building, Asbury Park, 
when Aaron E. Johnston, the 
senior member, died recently. 
On the younger attorney fell the 
responsibilities of the practice, 
which was large, and the details 
of many affairs which Mr. John- 
ston had in charge, with which 
Mr. Conover was unfamiliar, 
doubled his work. In addition, 
Mr. Conover was practically in 
charge of the administration of 
the Johnston estate. Always of 
a nervous temperament, and hav- 
ing been ill for some time prior 
to Mr. Johnston’s death, the new 
cares weighed heavily on Mr. 
Conover, and he worked many 
hours daily in an effort to catch 
up. 

A week previous to his death he 
felt the strain so keenly that he 
made arrangements to have Mr. 
Rulif V. Lawrence, who has of- 
fices in the same building, take 
care of the court end of several 
of his cases. About this time his 
physician, Dr. W. W. Beveridge, 
told Mr. Conover that he must 
take a rest, and he was preparing 
to leave the city for a month’s 
vacation. 

Mr. Conover was 34 years old 
and unmarried. After graduating 
from the Freehold High School 
he entered the New York Law 
School and was graduated from, 
that institution. He entered Mr. 
Johnston’s law offices at Free- 
hold and was admitted to the 
Bar at the November Term, 1902. 
A few years later he went to As- 
bury Park and was made a mem- 
ber of the firm. His father, the 
late Gordon S. Conover, was a 
well-known pharmacist at the 
county seat. 





